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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JAMES WALTERS, MICHELLE DIXON,
DEANA POLCARE and CHARLES
POWELL, on behalf of themselves and all
others similarly situated,

Plaintiffs,

VS.

TARGET CORP.,

Defendant.

CASE NO. 3:16-cv-1678-L.-MDD

NOTICE OF MOTION AND
PLAINTIFFS’ UNOPPOSED
MOTION FOR FINAL APPROVAL
OF CLASS SETTLEMENT,
APPLICATION FOR ATTORNEYS’
FEES AND COSTS AND SERVICE
AWARDS

Judge: Hon. M. James Lorenz
Place: Courtroom 5B
Hearing Date: June 22, 2020 at 10:30am

TO THE HONORABLE COURT, ALL PARTIES, AND THEIR COUNSEL
OF RECORD, PLEASE TAKE NOTICE that on June 22, 2020, at 10:30 a.m., or as

soon thereafter as the matter may be heard, in Courtroom 5B, before the Honorable

M. James Lorenz, Plaintiffs and Class Counsel will, and hereby do, respectfully request

that the Court grant Final Approval of the Settlement for which the Court granted
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Preliminary Approval on December 6, 2019, the terms of which are more specifically
described in the Memorandum of Points and Authorities filed in support of this
Motion.

This Motion is based upon this Notice of Motion and Unopposed Motion; the
accompanying Memorandum of Points and Authorities; the Settlement Agreement; the
Joint Declaration of Jetf Ostrow, Jetfrey Kaliel and Hassan Zavareei in Support of Final
Approval; the Declaration of Cameron Azari; Plaintiff’s and Class Counsel’s
Application for Attorneys’ Fees and Costs and Service Awards; other pleadings and
papers on file in this Action; and other such evidence or argument as may be presented
to the Court at the hearing on this Motion.

Defendant, Target Corp., does not oppose this Motion.

Dated: May 22, 2020

/s/ Jeff Ostrow
{gff Ostrow (pro hac vice

OPELOWITZ OSTROW
FERGUSON WEISELBERG GILBERT
One West Las Olas Blvd., Suite 500
Fort Lauderdale, FL. 33301
Telephone: (954) 525-4100
Facsimile: (954) 525-4300
ostrom(@kolawyers.com

Attorneys for Plaintiffs and the Settlement Class
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I. INTRODUCTION

Plaintiffs, James Walters, Michelle Dixon, Deana Polcare and Charles Powell,
through Class Counsel, respectfully submit this Memorandum of Points and
Authorities in Support of their Unopposed Motion for Final Approval of Class
Settlement and for Certification of Settlement Class, Application for Attorneys’ Fees
and Costs and Service Awards.' The Settlement Agreement and Release,” attached as
Exhibit A, if approved, will resolve all claims against Defendant Target Corp. The
Agreement provides substantial relief for the Settlement Class and the terms of the
Settlement are well within the range of reasonableness and consistent with applicable
law.

Given the material risks inherent in this novel action, the Settlement is an
excellent result for the Settlement Class providing Settlement Value of $8,222,330.00,
consisting of: (1) a Cash Settlement Fund of $5,000,000.00; and (2) a Debt Reduction
Cash Amount of $3,222.830.00. These benefits will automatically be distributed or
credited to Settlement Class Members without the requirement for a claims process or
reversion to Target. In addition to the common fund and debt relief, there is significant
non-monetary injunctive relief, which includes Target’s agreement: (a) not to implement
or assess RPFs, or any equivalent fee, in connection with TDC transactions less than
$7.00; (b) that any RPFs charged will be the lesser of the RPF disclosed by the TDC
Agreement or the amount of the TDC transaction that was returned unpaid; and (c) to

modify the TDC Agreement to provide additional information to TDC holders

1 Pursuant to this Court’s requirement in the Amended Order Granting Motion for
Preliminary Approval, Plaintiffs and Class Counsel filed an Unopposed Motion and
Memorandum in Support of their Application for Attorneys’ Fees and Costs and
Service Awards on February 14, 2020. [DE #162 and #165].

2 All capitalized terms in this memorandum shall have the same meanings as those
defined in the Agreement.

1
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regarding how they may incur RPFs from Target and non-sufficient funds or overdraft
tees from their financial institutions in connection with the use of the TDC.

There were no objections to the Settlement and only seven opt-outs.
Consequently, it is clear that the Settlement Class fully supports the Settlement. Based
on the controlling legal standards and supporting facts, Final Approval is clearly
warranted. In support of the Motion, Plaintiffs submit a Joint Declaration from Class
Counsel, Jeft Ostrow, Jeffrey Kaliel, and Hassan Zavareei, and a Declaration from the
Settlement Administrator, Cameron Azari, attached as Exhibits B and C, respectively.
Therefore, Plaintiffs and Class Counsel respectfully request that the Court: (1) grant
Final Approval of the Settlement; (2) certity for settlement purposes the Settlement
Class pursuant to Federal Rules of Civil Procedure 23(b)(3); (3) appoint Plaintiffs as
Class Representatives; (4) appoint Kopelowitz Ostrow Ferguson Weiselberg Gilbert,
Kaliel PLLC, and Tycko & Zavareei LLP as Class Counsel; and (5) enter Final Judgment
dismissing the Action with prejudice.

II. STATEMENT OF FACTS

A. BACKGROUND

This case is a putative class action focused on Target’s alleged breach of the TDC
Agreement and deceptive marketing of the TDC which resulted in consumers being
assessed RPFs by Target when their transactions get returned unpaid by their bank.
Plaintiffs allege that Target processes TDC transactions unlike a traditional bank-issued
debit card. While a true bank-issued debit card immediately approves or denies
transactions based on available account balances, withdraws or holds funds for
approved purchases, and has no fee penalties for declined insufficient funds
transactions—the TDC has none of those properties. Indeed, the TDC does not even

attempt funds deduction or notify consumers’ banks for one to two days after a

2
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purchase, at minimum, and sometimes as many as five days or more. Plaintiffs allege
that Target omits and misrepresents the risks of using the TDC, resulting in Plaintiffs
and consumers’ surprise that use of the card can cause massive fee penalties when the
checking account to which the TDC is linked has insufficient funds. Additionally,
Plaintiffs allege that Target misrepresents the nature of TDC by the product’s very name
and in its marketing materials. Further, they allege that the TDC Agreement fails to
properly describe how the TDC functions, including that the card operates on the
slower Automated Clearinghouse Network, not the debit card networks, causing
customers to incur fees that are consumers do not with a true “debit card.”

B. HISTORY OF THE LITIGATION

On June 29, 2016, Plaintiff Walters filed this case - the California Action - seeking

monetary damages, restitution and injunctive relief from Target, based on its alleged
breach of the TDC Agreement and California law. [DE #1]. Plaintiff amended his
complaint on August 15, 2016. [DE #3].

On September 14, 2016, Target moved to dismiss the California Action under
Federal Rule of Civil Procedure 12(b)(6), on the basis that the Amended Complaint
failed to state a cause of action [DE #8], which motion was granted in part and denied
by the Court on February 14, 2017. [DE #13].

On June 26, 2017, Target filed a Motion for Reconsideration of the Court’s order
on its Motion to Dismiss. [DE # 30]. On October 19, 2017, the Court issued an order
granting in part and denying in part the Motion for Reconsideration. [DE #32].

On March 8, 2018, Target filed its Amended Answer to the First Amended
Complaint, asserting 14 affirmative defenses. [DE #59].

Thereafter, the Parties engaged in extensive fact and class discovery. Joint Decl.

9 8. Target produced nearly 5,000 pages of documents that Class Counsel reviewed. Id.

3
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Target deposed Plaintitf Walters and Class Counsel took eight depositions of Target’s
representatives and employees, and of third parties involved in processing TDC
transactions. Id. The Parties also retained experts and exchanged expert reports. Id. 9 9.

On September 7, 2018, after the close of fact discovery, Target filed a Motion
for Summary Judgment, which Plaintitf Walters opposed and remained pending at the
time the parties agreed to the Settlement. [DE #90, #118].

On September 12, 2018, Plaintiff Walters filed a Motion for Class Certification,
which Target opposed. [DE # 98, #130].

On September 12, 2018, Plaintiffs Dixon and Powell filed the Minnesota Action
alleging wrongdoing by Target similar to that alleged in the California Action.
[Minnesota Action DE #1]. An Amended Complaint in the Minnesota Action on
January 22, 2019, added Plaintiff Polcare and a count for violating New York General
Business Law § 349. [Minnesota Action DE #19].

On March 14, 2019, the Parties mediated the Action in Los Angeles, California,
with Robert J. Meyer, Esq., a well-respected neutral. Joint Decl. § 13. The case did not
settle that day, but with Mr. Meyer’s assistance, the Parties continued negotiations for
several weeks, agreeing to the Settlement’s material terms in April of 2019. Id. at 15.

On April 29, 2019, the Parties filed a Notice of Settlement advising the Court
that the Parties had reached an agreement to settle the Action. [DE #148]. The Parties
also filed a Notice of Settlement in the Minnesota Action, resulting in an order staying
that case pending the settlement approval process in this case. [Minnesota Action DE
# 30, #31]. On June 14, 2019, the Parties signed the Agreement.

On June 19, 2019, Plaintiff Walters filed a Motion for Preliminary Approval of
Class Settlement and Certification of Settlement Class. [DE #155]. The Court entered

an Order Granting the Motion for Preliminary Approval on December 2, 2019, and an

4
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Amended Order Granting the Motion for Preliminary Approval on December 6, 2019.
[DE #161 and #162].

On February 14, 2020, pursuant to the Court’s Amended Order Granting
Preliminary Approval, Class Counsel filed its Application for Attorneys’ Fees and Costs,
and Service Awards. [DE #165].

On May 14, 2020, Plaintiffs filed their Second Amended Complaint adding
Plaintiffs Dixon, Polcare and Powell to this action. [DE #170].

C. SUMMARY OF THE SETTLEMENT TERMS.

The following is a summary of the material terms of the Settlement.
1.  The Settlement Class.
The Settlement Class is an opt-out class under Rule 23(b)(2) and (3) of the
Federal Rule of Civil Procedure. The Settlement Class is defined as:

All TDC holders in the United States who, within the Class Period,
incurred at least one RPF in connection with their TDC, that was not
refunded or waived.

Agreement 42.1(a). “Class Period” means the period between June 29, 2012, and the
date of the Preliminary Approval Order. 1d. at §1.6.

2. Relief for the Benefit of the Settlement Class.

a. Monetary Relief and Allocation and Distribution of Benefits

The Settlement Value of the Agreement consists of the Cash Settlement Amount
of $5,000,000.00 and the Debt Reduction Cash Amount of $3,222,330.00. Agreement
92.2(b)(1)-(2). The $8,222,330.00 is all for the direct benefit of the Settlement Class
Members — there will be no reversion to Target. Id. at §2.2(b)(7).

The Cash Settlement Amount will be used to pay: (a) Settlement Class Member
Cash Payments; (b) any Court awarded attorneys’ fees and litigation expenses and costs;

(c) any Court awarded Class Representative Service Awards; and (d) any Administrative

5
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Costs. Id. at 92.2(b)(5); 2.5(a); 3.1; 3.2. Pursuant to the terms of the Preliminary
Approval Order, Target fully funded the Settlement Fund. Joint Decl. 4] 18.

Settlement Class Members do not have to submit claims or take any other
affirmative step to receive their benefits under the Settlement. Id. at § 19. Instead, upon
the Effective Date, Target and the Settlement Administrator will automatically
distribute the Settlement Class Member Cash Payments and credit the Debt Reduction
Payments. Id.

Each Settlement Class Member who paid at least one RPF, that was assessed
during the Class Period and not refunded or charged off, shall be entitled to receive a
pro rata share of the first paid RPF from the Net Settlement Fund based on the dollar
amount of the first RPF paid by the Settlement Class Member. Agreement §2.2(b)(5).
To determine the exact amount of the Settlement Class Member Cash Payment, the
Net Settlement Fund will be divided by the number of Settlement Class Members who
paid at least one RPF that was not refunded or waived. Id. Payments to Settlement Class
Members from the Net Settlement Fund shall be by check mailed by the Settlement
Administrator. Id. at §2.7(b).

For each Settlement Class Member who incurred an RPF during the Class
Period, but has not yet paid it at the time the Settlement Class Member Cash Payments
are to be distributed, the Debt Reduction Cash Amount shall be used by Target to make
Debt Reduction Payments toward the outstanding balance on the Settlement Class
Member’s TDC account in an amount of 25% of the first RPF that was assessed and
not paid. Id. 92.2(b)(6). No Debt Reduction Payment shall be considered an admission
by any Settlement Class Member that the underlying debt is valid. I7.

In the event there are any funds remaining in the Settlement Fund Account after

the distributions required by the Settlement Agreement are completed, said funds shall:

6
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(a) be distributed to Settlement Class Members who cashed their checks via a secondary
distribution, if economically feasible; or (b) through a residual ¢y pres program
benefitting the National Endowment for Financial Education. 1. at §2.2(b)(7); 3.4.
b. Practice Changes

Target has agreed to make two practice changes and to make modifications to
the language in the TDC Agreement. Fach will provide benefits to the Settlement Class
and future customers resulting in significant monetary savings. Joint Decl. 9 206. First,
Target agrees not to implement or assess RPFs, or any equivalent fee, in connection
with TDC transactions that are less than $7.00, for a period of two years after the
Effective Date. Agreement Id. at 42.2(a)(1). Second, beginning on or before the
Effective Date, and for a minimum of two years, Target agrees that any RPFs charged
will be the lesser of the RPF as disclosed by the TDC Agreement or the amount of the
TDC transaction that was returned unpaid. Id. at §2.2(a)(2). Third, the Parties have
worked collaboratively to amend the TDC Agreement to provide additional
information to TDC holders regarding how they may incur RPFs from Target and non-
sufficient funds or overdraft fees from their banks or credit unions in connection with
the use of the TDC. Id. at 2.2(a)(3). Additionally, the Parties have agreed upon
significant changes to the TDC Agreement that will inform TDC holders how the TDC
processes their transactions to help them avoid these fees from Target and their linked
banks and credit unions. Target is working upon implementation of these revised
disclosures. Joint Decl.  26.

C. Settlement Administrator and Administration Costs

The Court-approved Settlement Administrator is Epiq Systems. Epiq is a leading

class action administration firm in the United States. Joint Decl. § 34. From the date of

the Preliminary Approval Order, Epiq has been administering the Notice and
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administration of the Settlement and has fully complied with all requirements and
conditions set forth therein. I7. All Administrative Costs have been paid out of, and will
continue to be paid from, the Cash Settlement Fund. As previously represented to the
Court, those Costs are estimated to total less than $600,000.00. I4.

d. Settlement Class Member Release.

In exchange for the benefits conferred by the Settlement, upon the Effective
Date of the Agreement, all Settlement Class Members will release Target from claims
relating to the subject matter of the action. Agreement at § 2.4(a). The detailed release
language can be found in the Agreement. In addition, the named Plaintiffs will provide
a general release to Target. Id. at § 2.4(c).

e. The Notice and Administration Program.

As discussed more fully below in Section I11.C., the Notice Program was properly
completed pursuant to the Court’s Preliminary Approval Order. Joint Decl. 4 37. Based
upon the information Target had about the Settlement Class, it apprised Settlement
Class members of the following: a description of the material terms of the Settlement;
a date by which persons in the Settlement Class may exclude themselves from or opt-
out of the Settlement Class; a date by which members of the Settlement Class may
object to the Settlement; the date upon which the Final Approval Hearing will occur;
and the address of the Settlement Website at which persons in the Settlement Class may
access the Agreement and other related documents and information.

The program was designed to and did provide the best notice practicable under
the circumstances. Id. at § 35. It more than satisfied all applicable requirements of law,
including, but not limited to, Federal Rule of Civil Procedure 23 and constitutional due

process. Id. at § 30.
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[ll.  ARGUMENT
A. The Legal Standard for Final Approval

Fed. R. Civ. P. 23(e) requires court approval before a class action can be
GLVPLVVHG YLD D VHWWOHPHQW ELQGLQJ FODVV PH
plaintiffs and defendant), hate burden of presenting evidence showing that [the
Settlement should la@provedand the action dismiss&ke, e.Qfficers for Justice v.
&LYLO 6YF &RPP-Q RI WKH ,&83¥F\ 28254 CP.WI8X | 6 D Q
see al€tlass Plaiffs v. City of Sedé F.2d 1268, 1276 (9th Cir. 1992) (finding
VHWWOHPHQW WR EH D SUHIHUUHG PHWKRG IRU UHV
FODVV DFWLRQ OLWLJITKML RIQQ W\K RRAQFKUQYHBRHLQWDL
SROLF\:- WKDW IDYRUV W K HCahBrsYWERH Pidye.\8: 1&NV-FO D VV
2666JM-BGS, 2011 U.S. Dist. LEXIS 151719, at *33 (S.D. Cal. Nov. 9, 2011) (citing
In re Pacific Enters. SecAitlg3d. 373, 378 (9th Cir. 1995)T9ROXQWDU\ FRQF
and settlement are the preferred meanspfiteé resolution in complex class action
O LW L JIewhis R. eHpgg @BCV-1786L (WMc), 2013 U.S. Dist. LEXIS 64577,
at *4 (S.D. Cal. May 3, 2013) (Lorenz, J.) (citations omitted).

"$GHTXDWH QRWLFH LV FULWLFROeURIdgE R W DS

H Hanlon v. Chrysler Caff) F.3d 1011, 1025 (9th Cir. 1988p, Rule 23(e)

“Uldrés the district court to determine whether a proposed settlement is
IXQGDPHQWDOO\ IDLU DEHDMWDWH 'BAWWEBHVRQWEIOV
of compromise; the question we address is not whether the final product could be
prettier, smatiU RU VQD]J]LHU EXW ZKHWKHU LW LV IDLU
Id.at 1027. The Court balancesHamlorfactors in deciding the Settlement is fair,

adequate, and reasonable:

~ WKH VWUHQJWK RI1 SODLQWanmpMxity:and H WKH
likely duration of further litigation; (3) the risk of maintaining class action
9
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status throughout the trial; (4) the amount offered in settlement; (5) the
extent of discovery completed, and the stage of the proceedings; (6) the
experience a@nviews of counsel; (7) the presence of a governmental
participant; and (8) the reaction of the class members to the proposed

settlement.
GutierreRodriguez v. R.M. GaliciaNimcl6CV-0182 H BLM, 2017 U.S. Dist. LEXIS
170982, at *15 (S.D. Cal. Oct. "f7KH UHODWLYH GHJUHH R
attached to any particular factor will depend upon . . . the nature of the claim(s)

advanced, the type(s) of relief sought, and the unique facts and circumstances presentec
E\ HDFK LQGLWbds K@@ Lbah\Gkp.,-INd. 0ZCV-202 H (POR), 2008

U.S. Dist. LEXIS 65144, at *8 (S.D. Cal. Aug. 25, 2008) (ddfftcegs for Judhiée

F.2d at 625).

Additionally, " >0g@ction (e)(2) was added to Rule 23 as a part of the 2018
amendments. Fed. Riv. Proc. 23Advisory Comm. Nétaer to the amendment, the
analysis was guided by @feurchiflactors uDashnaw v. New Balance AthNdnc.
17cv159.(JLB), 2019 U.S. Dist. LEXIS 126183, at *15 n.7 (S.D. Cal. July 29, 2019)

(Lorenz, J.)Theamended Rule 23(e){@jtors that this Court must consider are:

(A) the class representatives and class counsel have adequately
representedthe class;
B)Y WKH SURSRVDO ZDV (gHJRWL_DWHG DW DUP-V (
the relief provided for the class is adequate, taking into account:
I) the costs, risks, and delay of trial andadﬁ)pe - _
i) the effectiveness of any proposed method of distributing relief
t? the class, including the method of processingnotasber
claims;
(i) WKH WHUPV RI DQ\ SURSRVHG DzZDUG |[RI DW
~_timing of payment; and _ -
(iv) an(;j/ agreement required to be identified under Rule 23(e)(3);
an

(D) the proposal treats class members equitably relative to each other.
Fed. R. Civ. R3e)(2). While the Ninth Circuit has yet to address the amendment to

Rule 23(e)(2) . . . the factoramended Rule 23(e)(2) generally encompass the list of

3 TheChurchifactors are thielanloractors by another name.
10
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relevant factors previously identified by the Ninth CipGurives v. United Indus, Corp.
No. 2:17cv-06983CASSKXx, 2020 U.S. Dist. LEXIS 33781, at *13 (C.D. Cal. Feb. 24,
2020) (alteration in aginal) (internal citations omittedY.he goal of the 2018
amendmentfiias not to displace any factor, but rather to focus . . . on the core concerns
. . . that should guide the decision whether to approve the propos[ed setflement].
Dashngw2019U.S. Dist. LEXIS 126183, at *15.n(quotingFed. R. Civ. Proc. 23,
Advisory Comm. Notéscordingly, the Court applies the framework set forth in Rule
23 with guidance from the Ninth Ciraiprecedent, bearing in mind the Advisory
Committees instrgtion not to letfflhe sheer number of factatsstract the Court and
parties from theflentral concernsinderlying Rule 23(e)(@frave2020 U.S. Dist.
LEXIS 33781, at *1B4 (alteration in original) (internal citations omitéthen a

court exernses its discretion to approve a settlement, the Ninth Circuit has instructed:

>S>T@KH FRXUW:V LOQWUXVLRQ XSRQ ZKDW LV RW
agreement negotiated between the parties to a lawsuit must be limited to

the extent necessary to reachasoned judgment that the agreement is

not the product of fraud or overreaching by, or collusion between, the
negotiating parties, and that the settlement, taken as a whole, is fair,
reasonable and adequate to all concerned.

Officers for Jysiigd F.2@dt 625" 7KH SURSRVHG VHWWOHPHQW LV (
a hypothetical or speculative measure of migitithave been achieved by the
QHJRW U (Aniphasis in original).
B. This Settlement Satisfies the Criteria for Final Approval

As detailed belv, each of the relevartanlonfactors evidences that the
Settlement is fair, reasonable and adequate; consequently, supporting the reguest for
Final Approval. The Settlement is also the product offgilodinformed, and arms
length negotiations betweeompetent counsel, as the Settlement was reached in the
absence of collusion in conjunction with using an experienced and highly regarded

mediator, Robert Meyer, Esqg. of JAMS. A full day formal mediation served @as the

11
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foundation for the eventual resaatof this action. Although the Parties did not settle
that day, much progress was made, with the Parties continuing their settlement
discussions for several weeks with the assistance of Mr. Meyer. Joint De€lKTHL2.
assistance of an experienced nwdiatthe settlement process confirms that the
settlement is nerr R O O X&\gLToHd wv. STARR Surgical C4. 145263 MWF
(GJSx), 2017 WL 4877417, at*2 (C.D. Cal. Oct. 24, 2017) (batoted| v. Fed. Express
Corp.No. C 03 2878 SI, 2007 WL 111T4@t *4 (N.D. Cal. Apr. 13, 20023.such,
the Court should give a presumption of fairness telangih settlements reached by
experienced counsd. RGULTXH] Y : H&3W.36043, D68 Bt €ir. 2009)

“:H SXW D JRRG GHDO RI VWRFNengQ, WwedlusSBe) RG X F
QHIRWLDWHG UHVROXWLRQ vl

1. 6WUHQJWK RI 3ODLQWLIIV- &DVH
Confident in the strength of their case, Plaintiffs and Class Counsel are
neverthelesSUDJPDWLF UHJDUGLQJ 7DUJHW: -V YDULRXYV FC
and recognize the risks inherent to litigation of this magnitude. Join2B&dhRifitif
-DOWHUV IDFHG WKH ULVN RQ 7DUJHW:-V ORWLRQ IRU
&SGHUWLILFDWLRQ DW WULDO RU RQ D VXEVHTXHQW
defenses advancédl. The same risks would be present in the Minnesota ¥etien
it to proceedld.
(DFK ULVN E\ LWVHOI FRXOG KDYH LPSHGHG 3¢

successful prosecution of these claims at trial and in an eventualrappkialg in
zero benefit to the Settlement Cl&&snis v. Kellogg @«CV-1786L (WMc), 2013
8 6 'LVW /(;,6 DW 6 ' &DO 1RY /RUH
avoids the risks of extreme results on either end, i.e., complete or no recovery. Thus, it

is plainly reasonable for the parties at this stagyeéathat the actual recovery realized

12
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and risks avoided here outweigh the opportunity to pursue potentially more favorable
UHVXOWY WKURXJK IXOO DGMXGLFDWLRQUU 8QGHU
Counsel appropriately determined that the Sefttteputweighs the gamble of
continued litigatiordoint Decl. 7. Moreover, even if Plaintiffs prevailed at trial, any
recovery could be delayed for years by an adig@dlail v. First Command Fin. Plan.,

Inc, No. 05¢cv17EG-IJMA, 2009 U.S. Dist. LEXPE®S544, at *13 (S.D. Cal. Mar. 30,

2009) (likelihood that appellate proceedings could delay class recovery favors settlement

approval). This Settlement provides substantial relief without furthdd.cei&24

2. The Risk, Expense, Complexity, and Lik& Duration of Further
Litigation.

The traditional means for handling claims like those at issue here would tax the
court system, require a massive expenditure of public and private resoérgesrand
the relatively small value of the claims of the individual members of the Settlement
Class® could be impracticabld. at 25 No doubt continued litigation here would be
difficult, expensive, and time consumidgRecovery by any means other than
settlement would likely require additional years of litigation in this Court, the District
of Minnesota, and the Circuit Courts of Appeals for the Eighth and Ninth Qaguits.
See McPh&009 U.S. Dist. LEXIS 26544, at-1BZnoting potential complexity and
possible duration of trial weighs in favor of granting final approval, and that post
judgment appeal would require many years to resolve and delay payment|to class
members). The Settlement provides immediate and substantial benefits to hundreds of
thousands of Target customers. Joint D&8. The proposed Settlement is the best
vehiclefor the Settlement Classtitmely and efficienthgceive thagreed uporelid.

3. The Risk of Maintaining Class Action Status Throughout Trial.

Whether the Actions would have been tried as a class action is also relevant in

DVVHVVLQJ WKH 6HWWOHPHQW -V IDLUQHVV $V| WKH

13
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Agreement was executed, it is unclear whether certification would have been granted.
Y29 7DUJHW KDV YLIJRURXVO\ RSSRVHG 30DLQWLII :I
DQG "ZRXOG VXUHO\ >KDYH@ FKDOOHQJH>G@ FODV\
adverse judgmerRodriguez v. West Pub, RorpgCVV053222, 2007 WL 28273389,
*8 (C.D. Cal. Sept. 10, 2007) (finding the likelihood that a certification decision would
be appealed meant this factor weighed in favor of apptdvadly,-G RQ ,BABKHU JU
F.3d 948 (9th Cir. 2009). The Parties would expend significant ra@scluntieer
litigation. Joint Decl.2P. Accordingly, this factor weighs in favdiral approval.

4. The Amount Offered in the Settlement,

The Settlement is squarely within the range of appropriateness for appraval. As
GLVFXVVHG DERYH WKH 6HW\@tH Redaiations\condicted S U R C
E\ WKH S DUWLHV:- HISHULHQFHG FRXQVHO DQG XQGH
mediator. As a result of these negotiations, the Parties have reached a Settlement that
&ODVV &RXQVHO EHOLHYHVY WR EH IDLU UHDVRQDEQ
&ODVV &RXQVHO:V DVVHVVPHQW LQ WKL& UHJDUG L\

In light of the risks faced here, the $8,222,330.00 Settlement Value itself is a great
UHVXOW KHQ FRQVLGHULQJ WKH SUDFWLFH FKDQJF
TDC Agreement, the result is even better. These benefits are especiallgivafuable
the complexity of the litigation and the significant barriers that would loom in the
absence of settlement, including rulings on the Motion for Summary Judgment and
Motion for Class Certification, and assuming Plaintiffs could overcome thess,obstacle
OLNHO\ WULDO DQG DSSHDOV LQ WKH HYHQW R|l D 3C

$QDO\]LQJ 7TDUJHW-V FODVVZLGH GDWDcageODVV .
scenario is that damages would be approximately $25,000,000.00. Joi@6Decl. 1

Target, on the other handpwld argue that damag#siot zeroareat besho more

14
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than 50% of Plaintiffealculationld. Taking into account only the Cash Settlement
Amount of $5,000,000.00, the Settlement Class is recovering approximately |20% or
40% (depending upon the oppgsmodels) ats most probable damages, withbet

risk of further litigationld. When #&king into account the Debt Reduction Cash
Amount the Settlement Clasads uprecovering approximate82% or66% ofits

most pobabé damagesvithout the further risks of litigatidd. The Settlement Class

Is also obtaining the benefit of fewer RPFs during thgeav@eriod that Target has
agreed to bind itself to the practice change. Furthermarpgctimingchanges to the

TDC Agreement will help Settlement Class Members and other customers avoid future
RPFs because they will better understand how the TDC operates.

Courts in this Circuit routinely grant final approval to settlements providing
between 30 RI PD[LPXP SRWHQWLD Gsetdd RawJthbYa casW LV
settlement amounting to only a fraction of the potential recovery does not per se render
WKH VHWWOHPHQW RQDBHUYXDR/UWH -XW X IQEEE EXai& LY L O
628.See also Bravo v. Gale Triang@l 1né/L 708766, *10 (C.D. Cal. Feb.16, 2017)
(approving a settlement where net recovery was approximately 7.5% of the projected
maximum recovery amourRpberti v. OSI Sha. C\V+13-:09174 MWF (MRW), 2015
U.S. DistLEXIS 164312, at *123 (C.D. Cal. Dec. 8, 2015) (approving settlement of
8.8% of maximum potential recovdBgliinghausen v. Tractor SyEidg EdR.D. 245,

256 (N.D. Cal 2015) (approving settlement where gross recovery to the class was
approximaty 8.5% of maximum recovery amou@t)stom LED, LLC v. eBay, Inc.

No. 12cv-00356JST, 2014 U.S. Dist. LEXIS 87180, at1ZL3N.D. Cal. June 24,

2014) (noting courts have held recovery of only 3% of maximum potential recovery is
fair and reasonable ik of real possibility of recovering nothing absent settlement);

In re Omnivision Te&% F. Supp. 2d 1036, 1042 (N.D. Cal. 2007) (approving

15
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settlement of 9% of maximum potential recovery).

These are all significant achievements considering tledeshsiat Plaintiffs

faced in the litigatiokee Jaffe v. Morgan StanleyN®.G0.063903 THE, 2008 WL

DW 1' &DO )HE "D VLIHDEOH GLVI
exchange for avoiding uncertainties, risks, and costs that tohtigation a case to
wWuLDO $JDLQ WKH LVVXH LV QRW ZKHWKHU WKH V
falls within the range of appropriate settlemidatdon ) G DW U

The $8,222,330.00 Settlement Value and significant savintise fpyactice
FKDQJHV DUH IDLU DQG UHDVRQDEOH LQ OLJKW RI 7
unpredictable litigation path Plaintiffs would have faced absent settlement.

5. The Extent of Discovery Completed and Stage of the Proceedings.

The Partiesompleted more than enough discovery in order to have sufficiently
informed opinions to guide their settlement negotiations and decCisindJ HIDU GV V
FODVV DFWLRQ VHWWOHPHQWY ¢9YIRUPDO GLVFRYHU
table wherdie parties have sufficient information to make an informed decision about
VHWW @Linkrel\Q¢llular Alaskhip151 F.3d 1234, 1239 (9th Cir. 1998) (internal
quotatiosomitted)Here the Parties completed fact discovery i@ #firnia Action
with Target producing nearly 5,000 pagather, Parties completedmerous fact
depositions of Target employesesl were in the expert discovery phase when
settlement was reached. Joint D§&.11 Clearly, the Parties had congaldar more
than the minimal informal discovery necessary to settle the Action.

As noted above, the review and analysis of the information provided during the
extensive discovery phase positioned Class Counsel to confidently evaluate the
VWUHQJIJWKY DQG ZHDNQHVVHV RI 30DLQWLIIV|- FOLC
certification, summary judgment, and tidaht 112

16
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In addition, the Parties briefed motions to dismiss, for reconsideration, class
certification, and summary judgmenhus, the Settlement was reached after
considerable investigation and careful consideration. The Parties were fully aware of the
Issues and risks associated with the respective claims and Teéresesd provides
sufficient information to determineathSettlementat this junctures fair and
appropriate; consequently, this factor also weighs in f@avantfig-inal Approval.

6. The Experience and Views of Counsel.

Class Counsel possesses extensive knowledge of and experience in prosecuting
classactions in courts throughout the United Statelsiding this onéd.at{ 32 Class
Counsel has successfully litigated and resolved many consumer class actions agains
major corporations, including those against financial instifotidims assessment of
improper feg recovering hundreds of millions of dolldds. &ODVV &RXQVl
experience, resources and knowledge is extensive and forahidable.

+HUH &ODVV &RXQVHO:V H[SHUWLVH DOORZHG L
attemped beforeld. at 133 Because Class Counsel has litigated many complex
consumer cases involving financial services, credit cards, debit cards, including working
extensively with experts to uncover the methodologies behind the assessment of fees,
they wee able to successfully litigate and settle this mdtt&mploying this
experience and skill, Class Counsel aggressively and swiftly worked to litigate, then
resolve, this case in an efficient manner. Class Counsel is qualified to represent the
Settlerant Class and will, along with the Class Representatives, vigorously protect the
interests of the Settlement Claks.

A great deal of weight is accorded to the recommendation of counsel, who are
the most closely acquainted with the facts of the unddrtigationln re Immune
Response Sec., 49d.F. Supp. 2d 1166, 1174 (S.D. Cal. 200/'}y -O 5XUDO 7HO

17
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Coop. v. DirectTV,,I1B21 F.R.D. at 528 (C.D. Cal. Jan. 5, 2004). Through the lens of
its significant experience litigating class sclamd familiarity with this case, Class
Counsel is of the opinion that the Settlement in this case is fair and reasonable. Joint
Decl. at 80,
/. The Presence of a Governmental Participant.
No governmental actor is relevant to this action, renderifactbrsmmaterial
to the settlement approval process.
8 The Reaction of the Class Members to the Proposed Settlement.
The Settlement Class hadaarwhelminglgositive reaction to the Settlement.
Through the date of filing this motion, there were only seven Settlement Class members

who optedout and zero Settlement Class Memblkobjected.

C. Notice to the ClassWas Adequate and Satisfied Rule 23 and Due
Process

In addition to having personal jurisdiction over the Plaintiffs, who are parties to
this Action, the Court also has personal jurisdiction over all members of the Settlement
Class because they received the requisite notice and dueSedételgs Petroleum
Co. v. Shuyt&72 U.S. 797, 812 (1985fcitingMullane v. Cent. Hanover Bank & Trust
Co, 339 US. 306, 3185 (1950) "7KH FODVV PXVW EH QRWLILHG R
inamannerthrd/ GRHV QRW VA\VWHPDWLFDOO\InOeHimnvude D Q\ J
Response Sec., 4#ig.F. Supp. 2d at 1170 (quobrfiicers for Jysied F.2d at 624

7/KH 1RWLFH 3URJUDP ZDV FRPSOHWHG SXUVXD
Approval Ordeinstructionswhich consistedf three parts: (1) Email Notice which
wasdesigned to reach those Settlement Class members for which Target maintained
email addresses; (2) direct mail Postcard Notice to all Settlement Class members for
whom Target did nqirovide an email address and those who were sent an email that

was returned undeliverable after multiple attempts; and (3) a detailed Long Form Notice
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containing more detail than the two other notices that has been available jon the
Settlement websitewfwtargetdebitcasgttlement.comand via U.S. mail upon
request. Joint Decl3f; Azari Decl. 1Y, 18. Each facet of the Notice Progreas
properly accomplished. Azari Dpalssim

The Settlement Administrator received the data files with Sett@lasst
LQIRUPDWLRQ RQ 'HFHPEHU LGHQWLI\LQJ WKF
last known addresses and email addrégsesDecl. L0 Email Notice was timely
completed as per the requirements of the Agreement. Azari DEEL2¥rom
February 14, 2020, the Settlement Administrator timely and successfully sent 477,756
emails to Settlement Class members for which Target maintained adidetSGds.
Following completion of the initial Email Notice effort, 30,634 Email Nateres
deemed undeliverabld. at § 2. On the same date as the Email Notice was sent,
Postcard Notice was mailed to 549,692 Settlement Class mdnat€f<sB. Prior to
mailing, all mailing addresses were checked against the NationabfChadahgss
database maintained by the United States Postal 8eatifett. On March 25, 2020,
30,634 Post Card Notices were mailed to Settlement Class members whose emails were
undeliverabldd. T 13. As of April24, 2020, the Settlemefdtiministrator ranailed
44,824ostcards to new addresses for Settlement Class members whose postcards had
initially returned undeliverablig. at § 5. Following the Postcard Notice remailing,
there were onlyl3,219SettlementClass members whose Postddotices were
returned undeliverabld. at {16 The result of the Notice Program was tBaé® of
the Settlement Class received notice of the Settl&nent.

In addition, the Settlement Websitentaining detailed informaticand
important filings relating to the Settlement, was established on February 3, 2020. Azari

Decl. 718 It allowed Settlement Class members to obtain detailed information |about
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the Action and the Settlemelak. As of April24, 2020, the Settlement Webbae
41,70uniquevisitorsto the website with0,776age view Id.

On FebruanB, 2020, the Settlement Administrator established and maintained
an automated tefiee telephone line, available 24 hours a day, 7 days a week, for
Settlement Class menth#y call to listen to answers to frequently asked questions and
to request Long Form Notices be sent via mdaat 19 As of April24, 2020, the
toll-free numbereceived!,02%elephone calls representlriig228ninutes of used.

As of the same date, the Settlement Administrator had mailed out 79 Long Form
Notices to Settlement Class membdrat {17. The Settlement Administrator also
established a post office box for Settlement Class members to contact the Settlement
Administator by mail with any specific questions or reqlesés 20 Lastly, the
Settlement Administrator worked with Class Counsel to communicate with Settlement
Class members who had questions the Settlement Administrator could answer. Joint
Decl. {37.

In this Circuit, it has long been the case that a notice of settlement pursuant to
JHG 5 &LY 3 F LYV VDWLVIDFWRU\ LI LW "TJH
settlement in sufficient detail to alert those with adverse viewpoints to investigate and
WR FRPH IRUZD U GClu@dl \BlH LK DWE&B6IuF.3d 566, 579th
Cir. 2004fcitingMendoza v. Tucson Sch. Dis6280F13d 1338, 1352 (9th CigQ)9
Here, the Notice Program satisfied these content requirements. Thus, the |Notice
Programin this case was adequate and satidfiled23equirements and due process.

D.  Notice Pursuant to the Class Action Fairness Act (CAFA)

CAFA requires settling defendants give notice of a proposed class settlement to
appropriate state and federal officials. 28 U.S.C. § 1715(b). The CAFA Notice of

Proposed Settlement must supply the information and documents set forth in 28 U.S.C.

20
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8 1715(b)(+(8). Addetailedn theDeclaratiorof Stephanie J. Fiereck, Esq, attached to
the Declaration of Cameron Azari as Attachment 2, the Settlement Administrator sent
CAFA Notice on behalf of Target to 52 government officials on June 28, 2019. The
CAFA Notice was mailed by certified mail to 51 government officials, including the
Attorney Generals of each of the 50 st@beldhe District of Columbia. The CAFA
Notice was also sent by United Parcel Servicelmitieel StateAttorney General.
E. Certification of the Settlement Class Is Appropriate

For settlement purposes, Plaintiffs respectfully request that the Court certify the
Settlement Class defined above, and in pardge&fR| WKH $JUHHPHQW “&F
with a request for settlemamtly class certifigah, a district court need not inquire
whether the case, if tried, would present intractable management problems . . |. for the
SURSRVDO LV WK DMNWhWerkHPbeucEs Hn® R WARUSDIIS (b9l, 620
(1997). For purposes of this Settlerogelyt, Target does not oppose class certification.
For the reasons set forth below, certification is appropriate under Rule 23(a) and (b)(3).

Certification under Fed. R. Civ. P. 23(a) requires that: (1) the class is so numerous
that joinder of all members impracticable; (2) there are questions of law or [fact
common to the class; (3) the claims or defenses of the representative parties are typical
of the claims or defenses of the class; and (4) the representative parties will fairly and
adequately protettte interests of the class. Under Fed. R. Civ. P. 23(b)(3), certification
is appropriate if questions of law or fact common to the members of the| class
predominate over individual issues of law or fact and if a class action is superiorto other
available ethods for the fair and efficient adjudication of the controversy.

5XOH D -V QXPHURVLW\ UHTXLUHPHQW LV VDW
consists of hundreds of thousands of TDC holders, and joinder of all such persons is
impracticable. Joint Defl40. Se&ed. R. Civ. P. 23(a)@ge Gutiereadrigue2017

21
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U.S. Dist. LEXIS 170982 at *10 (noting damages settlement class containing 61,939
satisfies numerosit@utierrez v. Wells Fargo Bank,NMoAC 0705923 WHA, 2008
WL 4279550, *141 ' &DO O6HSW "*LYHQ WKH ODUJ
DFFRXQW FXVWRPHUV DW :HOOV )DUJR WKH QXPHUF
"&RPPRQDOLW\ UHTXLUHVY WKH SODLQWLII WR GH!
VXIITHUHG WKH VDPH Q@NMNXUY AR B BBQWHKRQSMHMWLRQ -
nature that it is capable of classwide resoltibimch means that determination of its
truth or falsity will resolve an issue that is central to the validity of each one|of the
FODLPV LQ RANaiWanN StoeR Nhd. y Dukédt U.S. 338, 3830 (2011)
FLWDWLRQ RPLWWHG "$00 TXHVWLRQV RI IDFW D
U X (HEInlpn ) G +RZHYHU "f>W@KH H[LVWHQFH
divergent factual predicates ¥ISLFLHQW:- WR PHHW WKH UHTXLULF
Gutierrez2008 WL 4279550 at *14 (quotidgnlon 150 F.3d at 1019Here,
commonality is satisfied by common questions of law aAtefdeting on whether
7TDUJHW.-V V\VWHPDWLF W®XCDtransackidhy viblgiesStheR TV V L Q
Agreement and whether the TDC Agreement Bxitimarketing is deceptiftbat are
alleged to have injured all Settlement Class members in the same way, and that would
JHQHUDWH FRPPRQ DQVZHUV WEr€tie BQiGh tov/iie thédK H F O D
JRU VLPLODU UHDVRQV 30DLQWLIIV: FODLRV DU
the absent members of the Settlement Class, such that the Rule 23(a)(3) typicality
requirement is satisfiefee Gutierr@d08 WL 4279550 at5¢1The Ninth Circuit
interprets typicality permissivelgnlonl150 F.3d at 1020. It is sufficient for the named
sobLQwtLll-v FobLPV WR DULVH IURP WKH VDPH UHP
Malta 2013 U.S. Dist. LEXIS 15731, atAmold vUnited Artists Theater, 1568.
F.R.D. 439, 449 (N.D. Cal. 1994). Plaintiffs are typical of absent members|of the

22
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Settlement Class because they were subjected to the same practices and claim to hav
suffered from the same injuries, and because thiegngifiit equally from the relief

Plaintiffs and Class Counsel satisfy the Rule 23(a)(4) adequacy of representation
UHTXLUHPHQW ZKLFK "VHUYHV WR XQFRYHU FRQIOL
DQG WKH FODVV WK HGuthirez288 W/R 427PESW & Y1ISER Vilsp
GutierreRodrigue2017 U.S. Dist. LEXIS 170982 at-1B2(noting no conflict of
interest between plaintiff and the purported class members, and plaintiff and class
FRXQVHO:V YLIJRURXV SURYVHFARguaRYedulreSViKaticlas® DV V
representatives do not have conflicts of interest with other class members and that the
named plaintiffs and their counsel will vigorously prosecute the action for the class.
Hanlon ) G DW +HUH 3 GaizLcpékteridive: withQ WoH U H V!
DOQWDJRQLVWLF WR WKH 6HWWOHPHQW &ODVV:- LQ
Settlement Class members have the same interest in the relief the Settlement affords.
Those absent members have no diverging interests. FR& L QWLIIV:- TXDOL
competent counsel have extensive experience and expertise prosecuting complex clas:
actions, including consunwassactions similar to the instant case. Joint Dddl. §
Class Counsel has devoted substantial time and rewoineesseandhasvigorously
protecedthe interests of the Settlement Cldsat 1] 6, 33

Certification is further appropriate because the questions of law or fact common
to members of the Settlement Class predominate over any questions affecting only
individual members, and a class action is superior to other available methods for the
fair and efficient adjudication of the ActioBeeFed. R. Civ. P. 23(b)(3). The
"SUHGRPLQDQFH LQTXLU\ WHVWYV ZKHWKHU SURSRVH
WR ZDUUDQW DGMXG L FilawWdnF5Q FBY dt HO3A [ dvtigrkéd W L R Q
521 U.S. a623).See also Gutie2898 WL 4279550 at *14 (predominance satisfied
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"ZKHQ FRPPRQ TXHVWLRQV SUHVHQW D VLJQLILFDQW
IRU DOO PHPEHUV RI WKH FODVV LQ D VLQJOH DC
predominancedtause liability questions common to all members of the Settlement
Class substantially outweigh any possible issues that are individual to each Settlemen
Class member. Joint Decl44 )RU H[DPSOH HDFK 6HWWOHPH
relationship with Targetrises from an agreement that is the same or substantially
VLPLODU LQ DOO UHOHYDQW UHVSHFWYV WIRVIBSWKHU 6
importantly, each was subjected to the same marketing of the TDC and the same policy
and procedures for pregsing TDC transactiohd.

Conditional certification pursuant to Rule 23(b)(2) is also warranted.
&EGHUWLILFDWLRQ XQGHU WKDW UXOH LV DSSURSULD\
to act on grounds that apply generally to the class, so thafjdimzlve relief or
FRUUHVSRQGLQJ GHFODUDWRU\ UHOLHI LV DSSURSU

&LY 3 E ,Q RWKHU ZRUGV 5XOH E DSSOL
declaratory judgment would provide relief to each mefbew K H Wat/Bry564 1
8 6 DW "TKHVH UHTXLUHPHQWY DUH XQTXHVWLE

putative class seek uniform injunctive or declaratory relief from policies or practices
that are generally applicable to the class as a whadleat inquiry does not require
DQ HIDPLQDWLRQ RI WKH YLDELOLW\ RU EDVHV RI Wk
require that the issues common to the class satisfy a Rulel®&&Ipi@lominance
test, and does not require a finding thatexthbers of the class have suffered identjcal
L Q M XRailséhy v iRy&¥ F.3d 657, 688 (9th Cir. 2014) (dRodyiguez v. HAy8%
F.3d 1105, 1125 (9th Cir. 2010)).

+HUH 7DUJHW.V SROLFLHY DQG SURFHGXUHV KL
appliel uniformly to the Settlement Class. Joint D&d. Target has agreed, subject

24
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to Final Approval, to change its business practices in a manner to be applied uniformly
to the Settlement Class.

Further, resolution of hundreds of thousands of claims in one action Is far
superior to individual lawsuits, because it promotes consistency and efficiency of
adjudicationSeé-ed. R. Civ. P. 23(b)(3). For these reasons, the Court should certify
the Setdment Class.

V. CONCLUSION

Based on the foregoing, Plaintiffs respectfully requests that the Cgwantt (1)

Final Approval to the Settlement; d@tify for settlement purposes the proposed
Settlement Class, pursuant to Rule 23(b)(3) and (e) of the Federal Rules of Civil
Proceduwe; (3) appoinfames Walters, Michelle Dixon, Deana Polcare and Charles
Powell aLClass Representatives; (4) appoint as Class Counsel Kopelowitz Ostrow
Ferguson Weieselberg Gilbert; Kaliel PLLC, and Tycko & Zavareei LBRRa(8)

Class Representativesvise Awards in the amount &10,000.00f0r Class
Representative Walters &3J000.0@ach for Class Representativix®n, Polcare,

DQG 3RZHOO DZDUG DWWRUQH\V - H1,K66,600R0& ODVV
(8) award Class Counsel reimbureerot litigation expenses in the amount of
$55,192.78and (9) enter final judgment dismissing this Action. A proposed Final
Approval Ordebeing submitted to the Court contemporaneously with the filing of this
Motion pursuant tothe Southern District o€alifornia Electronic Case Filing

Administrative Policies and Proced&pds
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Dated:May 22, 2020

Respectfully submitted:

/sl Jeff Ostrow _
JEFF OSTROWpfo hac yice JEFFREY KALIEL (SBN 238293)
JOSHUA R. LEV NERp(go hac vice SOPHIA GOLD (SBN307971)
KOPELOWITZ OSTROW KALIEL PLLC
WEISLEBERG FERGUSON GILBERT 1875 Connecticut Ave. NW MBloor
1 West Las Olas Blvd., Suite 500 Washington, DC 20009
Fort Lauderdale, FL 33301 Telephong(202) 35@783
Telephone: 5954) 52300 Facsimilef202) 878180
Fac5|m|Ie:(] 54) 52800 jkaliel@kalielpllc.com
ostrow@kolawyers.com sgold@kalielplic.com

levine @kolawyers.com
HASSAN A. ZAVAREEI
ANDREA GOLD (pro hac vice
TYCKO & ZAVAREEI LLP
1828 LStreet, N.W., Suite 1000
Washington, DC 20036
Telephone: (202) 90300
Facsimile: é) 02) 90850
hzavareei@tzlegal.com
agold@tzlegal.com

Attorneyfsr Plaintiffs and the Settlement Class
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SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release 3$JUHHPHQW’ Q@& B8 DV RI

2019, is entered into by Plaintiffs, James Walters, Michelle Dixon, Charles Powell, and
Deana Polcare (3ODLQWLIIV 'L[RQ 3RZHOO DQG 3ROFDUH ZLOO El
3ODLQWLIIV'  DQG FROOHFWLYHO\ ZLWK 30DLQWIAODLQ@OWHWVYV
individually and on behalf of the Settlement Class defined herein, and Defendant Target
&RUSRUDWLRQ3OGDPRLQWWIV DQG 7DUJHW DUH HDFK LQGLYLG
FROOHFWLYHO\ WKH 33DUWLHYVY ~ 7KH 3 DUWLHYV KHUHE\ DJUHH
of the actions entitled Walters v. Target Corp., No. 3:16-cv-1678-L-MDD (S.D. Cal.)

S&DOLIRUQLD $on,. BtGal. v.Or@rget Corp., No. 0:18-cv-02660 (D. Minn.)

30LQQHVRWD $FWLRQ " &DOLIRUQLD $FWLRQVEE G AWIORQAR W
subject to Final Approval, as defined below, by the United States District Court for the
6RXWKHUQ 'LVWULFW RI &DOLIRUQLD B3&RXUW’

I RECITALS

WHEREAS, on June 29, 2016, Plaintiff Walters filed the California Action and
alleged that the TDC, as defined below, is deceptively marketed. Walters further alleged
that Target breaches the TDC Agreement, defined below, as well as the duty of good faith
and fair dealing by the manner in which Target processes TDC Transactions, defined
below, and assesses RPFs, defined below, on consumers. Plaintiff Walters filed the First
Amended Complaint on August 15, 2016. The First Amended Complaint asserted causes
of action for (I) breach of contract, including the implied covenant of good faith and fair
dealing; (Il) unjust enrichment; (Ill) unconscionability; (IV) conversion; (V) violation of the
UQIDIptdng of &DOLIRK@UDLY FRPSHWIONLRY) ktbn éf the
fU D X G XpooAdgp¥he UCL; (VID VLR O D W L RIQQ ® D Xpirn@ 6¥ the UCL; and (VIII)
violation of the Consumers Legal Remedies Act;

WHEREAS, on September 14, 2016, Target moved to dismiss the California Action
on the basis that the First Amended Complaint failed to state a cause of action, which
motion was granted in part and denied in part by the Court on February 14, 2017.
3ODLQWLIITY 8&/ &/5% DQG EUHDFK RI WKH LPSOLHG FRYHQI
claims survived,;

WHEREAS, on June 26, 2017, Target filed a motion for reconsideration of the
& R X Wbkifeff Wn its motion to dismiss;

WHEREAS, on October 19, 2017, the Court issued an order granting in part and
denying in part the motion for reconsideration, further limiting the scope of the good faith
and fair dealing count;

WHEREAS, the Parties engaged in extensive fact and class discovery, retained
experts, and exchanged expert reports;

WHEREAS, on September 7, 2018, Target filed a motion for summary judgment,
which Plaintiff Walters opposed and remains pending;
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WHEREAS, on September 12, 2018, Plaintiff Walters filed a motion for class
certification, which Target opposed and remains pending;

WHEREAS, on September 12, 2018, Plaintiffs Dixon and Powell filed the
Minnesota Action. On January 22, 2019, Plaintiffs Dixon, Powell, and Polcare filed the
First Amended Class Action Complaint in which they alleged similar conduct by Target
and included counts for: (1) violation of the Minnesota Consumer Fraud Act, Minn. Stat.
88 325D.44, 325F.68; (Il) violation of the Minnesota False Statements in Advertising Act;
(111 breach of contract; (IV) violation of the Florida Deceptive and Unfair Trade Practices
Act on behalf of Plaintiff Dixon and a Florida Subclass; (V) violation of the North Carolina
Consumer Protection Law on behalf of Plaintiff Powell and a North Carolina Subclass;
and (vi) violation of the New York General Business Law 8 349 on behalf of Plaintiff
Polcare and the New York Subclass;

WHEREAS, on April 18, 2019, Target filed an answer in the Minnesota Action and
denied liability to Plaintiffs Dixon, Powell, and Polcare on any basis or in any amount;

WHEREAS, Target has denied, and continues to deny each and every claim and
allegation of wrongdoing asserted in the Actions, and Target believes it would ultimately
be successful in its defense of all claims asserted in the Actions;

WHEREAS, Target has nevertheless concluded that because further litigation
involves risks and could be protracted and expensive, settlement of the Actions is
advisable;

WHEREAS, Plaintiffs, individually and on behalf of the Settlement Class, as
defined below, believe that the claims asserted in the Actions have merit and that there
is evidence to support their claims;

WHEREAS, Plaintiffs nevertheless recognize and acknowledge the expense and
length of continued litigation and legal proceedings necessary to prosecute the Actions
through trial and through any appeals; and

WHEREAS, Plaintiffs have also, in consultation with their counsel, assessed the
legal risks faced in the Actions, and on the basis of that assessment believe that the
Settlement set forth in this Agreement, and as defined below, provides substantial
benefits to Plaintiffs and the Settlement Class; is fair, reasonable, and adequate; and is
in the best interests of Plaintiffs and the Settlement Class.

NOW THEREFORE, in light of the foregoing, for good and valuable consideration,
the Parties agree that the Actions shall be fully and finally compromised, settled, released,
and dismissed with prejudice, subject to the terms and conditions of this Agreement and
subject to Final Approval as set forth herein.

Il TERMS OF THE SETTLEMENT

Section 1. Definitions
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In addition to the terms defined elsewhere in this Agreement, the following
capitalized terms used in this Agreement shall have the meanings specified below:

1.1 3S$GPLQLVWUDWLYH & Rof-podkéet BostDapd/thbdpartyR X W
expenses of the Settlement Administrator that are associated with providing notice of the
Settlement to the Settlement Class, administering and distributing the Settlement Class
Member Cash Payments to Settlement Class Members, or otherwise administering or
carrying out the terms of the Settlement, including but not limited to postage and
WHOHFRPPXQLFDWLRQV FRVWYV $GPLQLVWUDWLYlbuByRVWYV VK
charges for administering the Settlement and providing notice.

1.2 S$GMXVWPHQWYV"™ PHDQWNWe (BB RdprestritativéeO\ W
Service Awards, the Fee & Expense Award, and the amount of the Administrative Costs.

1.3 First $PHQGHG &RPSODLQW"™ PHDQV WKH FRPSO
California Action on August 15, 2016.

1.4 3&DVK 6HWWOHPHQW $PRXQW ™ Pgayake/ byw KH
Target to establish the Settlement Fund.

1.5 3&ODVV &RXQVHO" PHDQV .RSHORZLW] 2VWURZ ]
Gilbert, Kaliel PLLC, and Tycko & Zavareei LLP.

1.6 3&ODVV 3HULRG™ PHDQV WKH SHULRG EHWZHHQ
date of the Preliminary Approval Order.

1.7 3&ODVYV 5HSUHVHQWDWLY H\ri thHe A@iehy, Jamesi 30DLQ\
Walters, Michelle Dixon, Charles Powell, and Deana Polcare, individually or collectively,
if and when the Court appoints them as representatives of the Settlement Class.

1.8 TClass Representative Service Awards” PHDQV WKH VHUYLFH D
that Plaintiffs will seek for their service to the Settlement Class in an amount not to exceed
$19,000 total.

1.9 S'HEW S5 HGEREBWERRX QW ™ PHD &ive pezéhQolvthe
value of the RPFs that were the first RPFs incurred by Settlement Class Members during
the Class Period and remain outstanding and unpaid as of the Effective Date.

110 S3'HEW 5HGXFWLRQ 3D\PHQW™ RU SOXUDO 3'HEW
means the credit to be given to a Settlement Class Member out of the Debt Reduction
Cash Amount.

1.11 3(IIHFWLYH 'DWH th& dai2 @ienRhé ag of the following
has occurred: (1) the day following the expiration of the deadline for appealing Final
Approval if no timely appeal is filed, or (2) if an appeal of Final Approval is taken, the date
upon which all appeals (including any requests for rehearing or other appellate review),
as well as all further appeals therefrom (including all petitions for certiorari) have been
finally resolved without material change to the Final Approval Order, as determined by

3
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Target, and the deadline for taking any further appeals has expired such that no future
appeal is possible; or (3) such date as the Parties otherwise agree in writing.

1.12 3)HH ([SHQVH $zZDUG"~ PHDK\WY W Iddsis\aid W R U
expenses that Class Counsel will seek from the Court as more fully described in Section
3.2.

113 3)LQDO $SSURYDO™ PHDQV HQWU\ RI WKH )LQDO g

1.14 3)LQDO $SSURYDO +HDULQJ  PHDQV WKH GDWH W
R Q 3 O D bQtMnLsekeXifig Final Approval.

1.15 3)LQDO $SSURYDO 2UGHU™ PHDQV WKH RUGHU WK
Final Approval of the Settlement.

116 32/LQNHG 'HSRVLW $FFRXQW" PHDQV WKH GHSRV
FRQVXPHUYV 7'& IURP ZKLFK WKH 7'& ZCWrKSddtio'sV I XQGV WR S

1.17 31DWLRQDO &KDQJH RI $GGUHVV 'DWDEDVH" PF
address database maintained by the United States Postal Service.

1.18 31HW 6HWWOHPHQW )XQG” PHDQV WKH &DVK 6HW)
Adjustments.

1.19 B32EMHFWLRQ 'HD G3D dgysiftd? Pr&iQinary Approval (or
other date as ordered by the Court).

1.20 32SWXW 'HD G OL QB0 days@iziPreliminary Approval (or
other date as ordered by the Court).

1.21 S3UHOLPLQDU\ $SSURYDO™ PHDQV HQWU\ RI WK
Order.

122 33UHOLPLQDU\ $S $drsrtie@rdeiJeBteréd by the Court
granting Preliminary Approval of the Settlement, a proposed form of which is attached as
Exhibit D hereto.

123 353)" RU SOXUDO 353)V " PHDQV WKH 5HWXUQH
Target appliestoaT'& ZKHQ D 7'& WUDQVDFWLRQ LV UHWXUQHG XQS
financial institution holding the Linked Deposit Account.

124 S6HWWOHPHQW ™ PHDQV WKH ¥bwheFamie3 i@ W R1 WK
the terms thereof contemplated by this Agreement.

1.25 Bettlement $GPLQLVWUDWRU® PHDQV (SLT 6\VWHPV
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126 B(*6HWWOHPHQW &lldDyhslddPsHae Wnited States who,
within the Class Period, incurred at least one RPF in connection with their TDC, that was
not refunded or waived.

127 B(26HWWOHPHQW &ODVV PHPEWHI falR WvthiptheD SHUVR
definition of the Settlement Class.

128 36HWWOHPHQW &ODVV O0HP E tho falsHvidhintheD SHUVR
definition of the Settlement Class and did not opt out of the Settlement.

1.29 36HWWOHPHQW &0ODVV OHPEHU &DVK 3D\PHQW"’
Settlement Class Member of funds from the Net Settlement Fund.

1.30 Bettlement &ODVV 1RWLFHV™ PHBQ@WenWK lthe QRWLFH
Settlement Class, which includes Exhibits A, B, and C, attached hereto.

131 B36MVWOHPHQW )XQG” PHDQV WKH FDVK IX
deposit of the Cash Settlement Amount.

132 S26HWWOHPHQW )XQG $FFRXQW™ PHDQV WKH DFFR
deposit the Cash Settlement Amount.

1.33 B36HWWOHPHQW 9DOXH"™ PHDQV F Rt@oditF WLY H O\
Amount and the Debt Reduction Cash Amount.

1.34 37'& means the Target Debit Card.

1.35 37'& $JUHHPHQW ™ PHDQV WKH 7'& WHUPV DQG FR
amended from time to time that all consumers accept when they open a TDC account.

136 37'& 7UDQVDFWLR anskctidd @ith Target whether in a
brick-and-mortar 7T DUJHW VWRUH RU RQ 7DUJHWTV ZHEVLWH ZKHUH
to make a purchase.

Section 2. The Settlement

2.1 Conditional Certification of the Settlement Class

(@)  Solely for purposes of this Settlement, the Parties agree to
certification of the following Settlement Class under Federal Rules of Civil Procedure
23(b)(2) and (b)(3):

All TDC holders in the United States who, within the Class
Period, incurred at least one RPF in connection with their
TDC, that was not refunded or waived.

(b) In the event that the Settlement does not receive Final
Approval, or in the event the Effective Date does not occur, the Parties shall not be bound
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by this definition of the Settlement Class, shall not be permitted to use it as evidence or
otherwise in support of any argument or position in any motion, brief, hearing, appeal, or
otherwise, and Target shall retain its right to object to the maintenance of the Actions as
class actions and the suitability of the Plaintiffs to serve as class representatives.

2.2 Settlement Benefits

@) Business Practice Changes

(2) Beginning on or before the Effective Date, Target
agrees not to implement or assess RFPs, or any equivalent fee, in connection with TDC
transactions that are less than $7.00, for a period of two years from the Effective Date.
Nothing herein shall prohibit Target from continuing the practice change beyond the time
period provided herein.

(2) Beginning on or before the Effective Date, Target
agrees that any RFPs charged will be the lesser of the RFP as disclosed by the TDC
Agreement or the amount of the TDC transaction that was returned unpaid, for a period
of two years from the Effective Date. Nothing herein shall prohibit Target from continuing
the practice change beyond the time period provided herein.

(3)  The Parties will work collaboratively up to the time of
Final Approval to amend the TDC Agreement to provide additional information to TDC
Holders regarding how they may incur RPFs from Target and non-sufficient funds or
overdraft fees from their banks and/or credit unions in connection with the use of the TDC,
with Target maintaining final discretion regarding the amended disclosures.

(b) Monetary Relief

(1) Settlement Amount. Target has agreed to pay
$5,000,000.00 in cash for the benefit of the Settlement Class; and

(2)  Debt Reduction Cash Amount. For Settlement Class
Members who did not pay the first RPF they incurred during the Class Period that was
not refunded or waived, Target has agreed to waive twenty-five percent of that RPF, which
amounts to approximately $3,222,330.00.

3) Escrow Account. Within 15 days following Preliminary
Approval, Target shall deposit the Cash Settlement Amount into the Settlement Fund
Account, which shall be held in an account selected by the Settlement Administrator.

(4)  Class Member Monetary Relief. Each Settlement Class
Member will receive relief from either the Cash Settlement Amount or Debt Reduction
Cash Amount. If the Settlement Class Member paid the first RPF incurred during the
Class Period, in whole or part, the Settlement Class Member shall be entitled only to the
monetary relief in Section 2.2(b)(5). If the Settlement Class Member has not paid the first
RPF incurred during the Class Period, the Settlement Class Member shall be entitled only
to the monetary relief in Section 2.2(b)(6).

6
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(5) Calculation _of Settlement Class Member _Cash
Payments. Subject to the limitations set forth in Section 2.2(b)(4), each Settlement Class
Member who has paid all or part of the first RPF he or she incurred during the Class
Period shall be entitled to receive a Settlement Class Member Cash Payment from the
Net Settlement Fund. Each Settlement Class Member Cash Payment shall be equal to
WKH 6HWWOHPHQW poQda/stiare ldfRHe HNet Bettlement fund based on the
dollar amount of the first RPF paid by the Settlement Class Member.

(6) Calculation of Debt Reduction Payments. Subject to
the limitations set forth in Section 2.2(b)(4), for each Settlement Class Member who has
not paid the first RPF he or she incurred during the Class Period at the time the Settlement
Class Member Cash Payments are to be distributed, the Debt Reduction Cash Amount
will be used by Target to reduce such outstanding RPF by twenty-five percent. Under no
circumstances will Target be required to make any cash payments as a result of the Debt
Reduction Payments. No Debt Reduction Payment shall be considered an admission by
any Settlement Class Member that the underlying debt is valid.

(7) Complete Relief. In exchange for the releases
described below, dismissal with prejudice of the Minnesota Action described below, and
a final judgment in the California Action pursuant to the terms of this Settlement
Agreement, Target agrees to make the business practice changes described in Section
2.2(a) and to pay the Cash Settlement Amount and Debt Reduction Cash Amount. The
Parties agree that the Cash Settlement Amount and Debt Reduction Cash Amount
represent the total amount that Target must pay to settle the claims of Settlement Class
Members arising from both Actions, and that in no event shall Target be responsible for
any payments, costs, expenses, or claims beyond these amounts. No portion of the Cash
Settlement Amount shall revert to Target, except where the Settlement is terminated
pursuant to the terms of the Agreement.

2.3 Amendment of the California Action and Dismissal of the
Minnesota Action. It is the Parties fintent that this Agreement shall resolve the California
Action and the Minnesota Action and any and all claims that were brought in both of the
Actions. The Parties agree that members of the proposed class in the Minnesota Action
are members of the proposed nationwide Settlement Class and shall receive the relief
provided in the Agreement to resolve their claims against Target. Therefore, upon
Preliminary Approval, the Parties further agree to move the Court in the California Action
for leave to amend the First Amended Complaint to add the Minnesota Plaintiffs as
plaintiffs in the California Action. It is the intent of the Parties that this will be effectuated
for the sole purpose of bringing all Plaintiffs before the Court in the California Action to
allow all of the Plaintiffs to be named as Class Representatives in the California Action
for the purpose of Settlement only. The motions for Class Representative Service Awards
and Fee & Expense Award in the California Action shall encompass and resolve the
claims of the Minnesota Plaintiffs for class representative incentive awards, and for the
Minnesota Plai QW LHRXIQVHO Y DWWRUQH\VYT IHHV D @Grstnftd QVH UHL
Federal Rule of Civil Procedure 41(A)(1)(ii), Plaintiffs Dixon, Powell, and Polcare will
dismiss with prejudice the Minnesota Action within 10 days of the Effective Date. Target
VKDOO MRLQ LQ WKH OLQQHVRWD 30DLQWLIIV] VWLSXODWLRC(

7
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2.4 Releases.

@) Settlement Class Member Release. Upon the Effective Date,
Plaintiffs and each Settlement Class Member, including any present, former, and future
spouses, as well as the present, former, and future heirs, executors, estates,
administrators, representatives, agents, attorneys, partners, successors, predecessors,
and assigns of each of them, shall release, waive, and forever discharge Target and each
of its present, former, and future parents, predecessors, successors, subsidiaries,
assigns, assignees, affiliates, conservators, divisions, departments, subdivisions,
owners, partners, principals, trustees, creditors, shareholders, joint venturers, co-
venturers, officers, and directors (whether acting in such capacity or individually),
attorneys, vendors, insurers, accountants, nominees, agents (alleged, apparent, or
actual), representatives, employees, managers, administrators, and each person or entity
acting or purportingtoactfRU WKHP RU RQ WKHLU EHKDOI FROOHFWLY
from any and all claims that: (a) arise from or relate to the conduct alleged in the Actions;
(b) arise out of, relate to, or are in connection with the TDC or any fees assessed in
connection with the TDC; or (c) arise out of, relate to, or are in connection with the
administration of the Settlement 3 5HOHDVHG 7DUJHW &ODLPV’

(b) Unknown Claims. With respect to the Released Target
Claims, Plaintiffs and the Settlement Class Members shall be deemed to have, and by
operation of the Settlement shall have, expressly waived and relinquished, to the fullest
extent permitted by law, the provisions, rights and benefits of Section 1542 of the
California Civil Code (to the extent it is applicable, or any other similar provision under
federal, state or local law to the extent any such provision is applicable), which reads:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE
AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE MATERIALLY
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR OR RELEASED
PARTY.

Thus, subject to and in accordance with this Agreement, even if the Plaintiffs and/or
Settlement Class Members may discover facts in addition to or different from those which
they now know or believe to be true with respect to the subject matter of the Released
Target Claims, Plaintiffs and each Settlement Class Member, upon entry of Final Approval
of the Settlement, shall be deemed to have and by operation of the Final Approval Order,
shall have, fully, finally, and forever settled and released all of the Released Target
Claims. This is true whether such claims are known or unknown, suspected, or
unsuspected, contingent or non-contingent, whether or not concealed or hidden, which
now exist, or heretofore have existed upon any theory of law or equity now existing or
coming into existence in the future, including, but not limited to, conduct which is
negligent, intentional, with or without malice, or a breach of any duty, law, or rule, without
regard to the subsequent discovery or existence of such different or additional facts.
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(©) Named Plaintiffs Release. In addition to the releases made by
Plaintiffs and the members of the Settlement Class above, Plaintiffs Walters, Dixon,
Powell, and Polcare, including each and every one of their respective agents,
representatives, attorneys, heirs, assigns, or any other person acting on their behalf or
for their benefit, and any person claiming through them, makes the additional following
general release of all claims, known or unknown, in exchange and consideration of the
Settlement set forth in this Agreement. These named Plaintiffs agree to a general release
of the Target Releasees from all claims, demands, rights, liabilities, grievances, demands
for arbitration, and causes of action of every nature and description whatsoever, known
or unknown, pending or threatened, asserted or that might have been asserted, whether
brought in tort or in contract, whether under state or federal or local law.

(d) Covenant Not to Sue. Plaintiffs Walters, Dixon, Powell, and
Polcare and the Settlement Class Members covenant not to sue or otherwise assert any
FODLPV IRU GHFHSWLYH SUDFWLFHY DJDLQVW 7DUJHW FKDOC
to RPFs, including, but not limited to, the processing of TDC transactions and the
marketing of the TDC, during the period of time the changes to business practices set
forth in Section 2.2(a) remain in effect, but in no case beyond two years from the Effective
Date. Nothing in this paragraph shall be construed as a covenant not to sue if Target does
not properly change its business practices as set forth in Section 2.2(a).

2.5 Notice Procedures

(a)  Settlement Administrator. The Parties have jointly selected
Epig Systems as the Settlement Administrator of the Settlement. Class Counsel will
oversee the Settlement Administrator. The Settlement Administrator shall perform the
duties, tasks, and responsibilities associated with providing notice and administering the
Settlement. The Administrative Costs will be paid out of the Settlement Fund.

(b) Provision of Information to Settlement Administrator. Within
15 business days of Preliminary Approval, Target will provide the Settlement
Administrator with the following information, which will be kept strictly confidential
between the Settlement Administrator and Target, for each Settlement Class member: (i)
name; (ii) last known e-mail address if available; (iii) last known mailing address; (iv) TDC
Account Number, or some sort of unique identifier that can be used to identify each
separate Settlement Class member; (v) the date and amount of the first RPF incurred by
each Settlement Class member during the Class Period that has not been refunded or
waived; and (vii) for each RPF in item number (v), an identifier that distinguishes whether
the RPF was paid by the customer or remains due and owing. The Settlement
Administrator shall use the data provided by Target to make the calculations required by
the Settlement, and the Settlement Administrator shall share the calculations with Class
Counsel. The Settlement Administrator shall use this information solely for the purpose
of administering the Settlement.

(c) Settlement Class Notices. Within 70 days of Preliminary
Approval, or by the time specified by the Court, the Settlement Administrator shall send
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the Settlement Class Notices in the forms attached hereto as Exhibits A, B, and C, or in
such form as is approved by the Court, to the Settlement Class.

Q) 7KH $GPLQLVWUDWRU VKDOO VHQG WK
attached hereto as Exhibit A, to all Settlement Class members for whom Target has
provided the Settlement Administrator with an e-mail address.

(2) The Settlement $GPLQLVWUDWRU VKDOO VHQG
1RWLFH ~ DWW D FEHilie B t dliFséttRmBery Class members for whom Target
has not provided an email address and to all Settlement Class members to whom the
Settlement Administrator sent the Email Notice via email but for whom the Settlement
Administrator receives notice of an undeliverable email. The Postcard Notice shall be
mailed after the Settlement Administrator updates mailing addresses provided by Target
with the National Change of Address database and other commercially feasible means.

(3) The Settlement Administrator shall also maintain a
website containing the Second Amended & RPSODLQW WKH 3/RQJ )RUP 1RWL]
hereto as Exhibit C 3 O DL QW Ln lsé¢king Ridimkdary Approval, the Preliminary
$SSURYDO 2UGHU 3ODLQWLIIV] PRWLRQ VHHNLQJ )LQDO $SS
until at least 120 days after Final Approval. The Settlement Administrator shall send the
Long Form Notice by mail to any Settlement Class member who requests a copy.

4) It will be conclusively presumed that the intended
recipients received the Settlement Class Notices if the Settlement Administrator did not
receive a bounce-back message and if mailed Settlement Class Notices have not been
returned to the Settlement Administrator as undeliverable within fifteen days of mailing.

2.6  Opt-Outs and Objections.

As set forth below, Settlement Class members shall have the right to opt-out of the
Settlement Class and the Settlement and Settlement Class Members shall have the right
to object to the Settlement.

(@) Requirements for Opting-Out. If a Settlement Class member
wishes to be excluded from the Settlement Class and the Settlement, that Settlement
Class member is required to submit to the Settlement Administrator at the address listed
in the Settlement Class Notices, a written, signed, and dated statement that he or she is
opting-out of the Settlement Class and understands that he or she will not receive a
Settlement Class Member Cash Payment or a Debt Reduction Payment from the
Settlement of the Action. To be effective, this opt-out statement (i) must be postmarked
by the Opt-2XW 'HDGOLQH LL LQFOXGH WKH 6HWWOHPHQW &OI
account number(s); and (iii) must be personally signed and dated by the Settlement Class
member(s). The Settlement Administrator will, within 7 days of receiving any opt-out
statement, provide counsel for the Parties with a copy of the opt-out statement. Any
Settlement Class member who does not timely and validly request exclusion shall be a
Settlement Class Member and shall be bound by the terms of this Agreement. The
Settlement Class will not include any individuals who send timely and valid opt-out

10
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statements, and individuals who opt-out are not entitled to receive a Settlement Class
Member Cash Payment or Debt Reduction Payment under the Settlement.

(b) Objections. Any Settlement Class Member who has not
submitted a timely opt-out form and who wishes to object to the fairness, reasonableness,
or adequacy of the Settlement must send a written objection to the Clerk of the Court,
7DUJHW TV, anR Klgs¥ EbOnsel by the Objection Deadline.

(1) To be valid and considered by the Court, an objection
must (i) be postmarked no later than the Objection Deadline; (ii) be sent to the Clerk of
Court, Class Counsel, and 7 D U J ldow&#&, by first class mail and postmarked no later
than the Objection Deadline; (iii) include the case name and case number and the
REMHFWRUTV QD P Hhori2 @Guanbdf, \And signat@dd @) contain an explanation
of the nature of the objection and citation to any relevant legal authority; (v) indicate the
number of times the objector has objected to a class action settlement in the past 5 years
and the caption for any such case(s); (vi) identify any counsel representing the objector;
and (vii) indicate whether the objector (whether pro se or through representation) intends
to testify at the Final Approval Hearing.

(2) Plaintiffs and Target may file responses to any
objections that are submitted. Any Settlement Class Member who timely files and serves
an objection in accordance with this section may appear at the Final Approval Hearing,
either in person or through an attorney. Failure to adhere to the requirements of this
section will bar a Settlement Class Member from being heard at the Final Approval
Hearing, either individually or through an attorney, unless the Court otherwise orders.

(3)  The Parties shall have the right to take discovery,
including via subpoenas duces tecum and depositions, from any objector.

(c) Waiver of Objections. Except for Settlement Class members
who opt-out of the Settlement Class in compliance with the foregoing, all Settlement Class
Members will be deemed to be members of the Settlement Class for all purposes under
this Agreement, the Final Approval Order, and the releases set forth in this Agreement
and, unless they have timely asserted an objection to the Settlement, shall be deemed to
have waived all objections and opposition to its fairness, reasonableness, and adequacy.

(d) No Encouragement of Objections. Neither the Parties nor any
person acting on their behalf shall seek to solicit or otherwise encourage anyone to object
to the Settlement or appeal from any order of the Court that is consistent with the terms
of this Settlement.

2.7 Benefit Distribution.

(@)  Within 10 days of Final Approval, the Settlement Administrator
shall provide to Target: (1) a list of the Settlement Class Members who are entitled to
receive Settlement Class Member Cash Payments, along with the unique identifier
associated with and the amount of the Settlement Class Member Cash Payment due each
such Settlement Class Member; and (2) a list of the Settlement Class Members who are

11
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entitled to receive Debt Reduction Payments, along with the unique identifier associated
with and the amount of debt to be forgiven for each such Settlement Class Member. The
information provided by the Settlement Administrator shall be considered conclusive as
to which individuals are entitled to receive Settlement Class Member Cash Payments or
Debt Reduction Payments and as to the amounts.

(b) Distribution of Settlement Class Member Cash Payments.
Within 30 days of the Effective Date, the Settlement Administrator shall send Settlement
Class Member Cash Payments to all eligible Settlement Class Members from the
Settlement Fund Account via check.

(c) Mailing Addresses. Prior to mailing Settlement Class Member
Cash Payments, the Settlement Administrator shall attempt to update the last known
addresses of the Settlement Class Members through the National Change of Address
Database or similar databases. No skip-tracing shall be done as to any checks that are
returned by the postal service with no forwarding address. Settlement Class Member
Cash Payments returned with a forwarding address shall be re-mailed to the new address
within 7 days. The Settlement Administrator shall not mail Settlement Class Member
Check Payments to addresses from which Settlement Class Notices were returned as
undeliverable.

(d) Interest. All interest on the funds in the Settlement Fund
Account shall accrue to the benefit of the Settlement Class. Any interest shall not be
subject to withholding and shall, if required, be reported appropriately to the Internal
Revenue Service by the Settlement Administrator. The Settlement Administrator is
responsible for the payment of all taxes on interest on the funds in the Settlement Fund
Account.

(e)  Time for Depositing Settlement Class Member Cash Payment
Checks. If a Settlement & ODVV 0 H RdJashUPhynent check is not deposited (or
cashed) within120 days after the check is mailed, (a) the check will be null and void; and
(b) the Settlement Class Member will be barred from receiving a further Settlement Class
Member Cash Payment under this Settlement.

() Completion of Debt Reduction Payments. Within 60 days of
the Effective Date, Target shall make the Debt Reduction Payments as described in
Section 2.2(b)(6). Within 105 days of the Effective Date, the Administrator shall send
notifications of such Debt Reduction Payments to each eligible Settlement Class Member,
which notice shall include the amount of the Debt Reduction Payment.

(9) Deceased Settlement Class Members. Any Settlement Class
Member Cash Payment paid to a deceased Settlement Class Member shall be made
payable to the estate of the deceased Settlement Class Member, provided that the
Settlement &ODVV OHPEHUfV HVWDWH LQIRUP \Betflekheht EG$LQLVWU |
OHPEHU Y aGléebbt 30 days before the date that Settlement Class Member Cash
Payment checks are mailed and provides a death certificate confirming that the
Settlement Class Member is deceased. If the Settlement & ODVV OHPEHUYYVY HVWDWH (

12
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inform the Administrator of the Settlement Class OHPEHUYVY GHDWK DW OHDVW (
the Settlement Class Member Cash Payment checks are mailed, the deceased

Settlement Class Member will be barred from receiving a Settlement Class Member Cash

Payment under this Settlement. In the event of any other complications arising in

connection with the issuance or cashing of a refund check, the Administrator shall provide
ZULWWHQ QRWLFH WR &0DVV &RXQVHO DQG 7DUJHWIV &RXQ'
&ODVV &RXQVHO [RQGsell e Adhwistvator shall proceed to resolve the

dispute using its best practices and procedures to ensure that the funds are fairly and

properly distributed to the person or persons who are entitled to receive them.

(h)  Tax Obligations. The Parties shall have no responsibility or
liability for any federal, state, or other taxes owed by Settlement Class Members as a
result of, or that arise from, any Settlement Class Member Cash Payment, Debt
Reduction Payment or any other term or condition of this Agreement.

) Tax Reporting. The Administrator shall prepare, send, file,
and furnish all tax information reporting forms required for payments made from the
Settlement Fund Account as required by the Internal Revenue Service pursuant to the
Internal Revenue Code and related Treasury Regulations. The Parties hereto agree to
cooperate with the Administrator, each other, and their tax attorneys and accountants to
the extent reasonably necessary to carry out the provisions set forth in this section.

Section 3.  Service Award sanG &ODVV &RXQVHOYfV )HH ([SHQVH $

3.1 Class Representative Service Awards. Plaintiffs, through their
counsel, shall each be entitled to apply to the Court for an award from the Settlement
Fund for their participation in the Actions and their service to the Settlement Class. Based
on their respective levels of participation in the Actions, Plaintiff Walters shall be entitled
to apply for a Class Representative Service Award in an amount not exceeding
$10,000.00 in recognition of his service to the Settlement Class and Plaintiffs Dixon,
Powell, and Polcare shall be entitled to apply for a Class Representative Service Award
in an amount not exceeding $3,000.00 in recognition of their service to the Settlement
Class. Target shall not oppose or appeal such applications that do not exceed these
amounts. The Class Representative Service Awards shall be paid from the Settlement
Fund.

3.2 Fee & Expense Award. The Parties consent to the Court
appointing Class Counsel in this Action for purposes of the Settlement. Class Counsel
shall be entitled to apply to the Court for an award from the Settlement Fund not to exceed
RI WKH 6HWWOHPHQW 9DOXH WR UHLPEXUVH &0DVV &RXQ
researching, preparing for, and litigating the Actions, and Class Counsel may also apply
for reimbursement for costs and expenses incurred in the Actions. Target agrees not to
oppose or appeal any such application that does not exceed 30% of the Settlement Value
plus reimbursement for costs and expenses incurred in the Actions.

(@) The Fee & Expense Award shall constitute full satisfaction of
any obligation on the part of Target to pay any person, attorney, or law firm for costs,

13
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OLWLIJDWLRQ H[SHQVHV DWWRUQH\VY IHHV RU DQ\ RWKHU H
or the Settlement Class in the Actions.

(b) The Settlement Administrator shall pay the Class
Representative Service Awards to Plaintiffs and the Fee & Expense Award to Class
Counsel from the Settlement Fund within 10 days of the Effective Date.

(c) In the event the Court approves the Settlement, but declines
to award Class Representative Service Awards or Class Counsel¥ DWWRUQH\VY IHH\
costs in the amount requested by Class Counsel, the Settlement will nevertheless be
binding on the Parties to the extent permissible under applicable law.

3.3  Qualified Settlement Fund. The funds in the Settlement Fund
$FFRXQW VKDOO EH GHHPHG D 3TXDOLILHG VHWWOHPHQW IXQ:
Treasury Reg. 8 1.468B-| at all times since creation of the Settlement Fund Account. All
taxes (including any estimated taxes, and any interest or penalties relating to them)
arising with respect to the income earned by the Settlement Fund Account or otherwise,
including any taxes or tax detriments that may be imposeduponTaUJHW 7DUJHWY{V FR X!
Plaintiffs and/or Class Counsel with respect to income earned by the Settlement Fund
Account for any period during which the Settlement Fund Account does not qualify as a
STXDOLILHG VHWWOHPHQW IXQG™ |Rtdindbkeltales Orobstmis&R | IHGHU

FROOHFWLYHO\ 37D[HV’ VKDOO EH SDLG RXTWrgBtland KH 6HW:'
7TDUJHWTV FRXQVHO DQG 30DLQWLIIV DQG &0DVV &RXQVHO V
for any of the Taxes. The Settlement Fund Account shall indemnify and hold Target and
7TDUJHWTV FRXQVHO DQG 30DLQWLIIV DQG &0ODVV &RXQVHO
without limitation, Taxes payable by reason of any such indemnification).

3.4 Residual. In the event that there is any residual in the
Settlement Fund Account after the distributions required by this Agreement are
completed, said funds shall in no circumstance revert to Target. At the election of Class
Counsel and counsel for Target, and subject to the approval of the Court, the funds may
be distributed to Settlement Class Members via a secondary distribution if economically
feasible or through a residual cy pres program, National Endowment for Financial
Education. Any residual secondary distribution or cy pres distribution shall be paid as
soon as reasonably possible following the completion of distribution of funds to the
Settlement Class Members.

Section 4.  Settlement Approval

4.1  Preliminary Approval. On or before June 28, 2019, Plaintiffs
ZLOO VXEPLW IRU WKH &RXUWTV FRREalimiGadyUAPpioLaR ) tHe PRW LR C
Settlement and apply to the Court for entry of the Preliminary Approval Order. In the event
the Court does not enter the Preliminary Approval Order in materially the same form as
Exhibit D, Target has the right to terminate this Agreement and the Settlement and will
have no further obligations under the Agreement unless Target waives in writing its right
to terminate the Agreement due to any changes or deviations from the form of the
Preliminary Approval Order. , Q 3 O D L Q WrLdéakfhgRPReMinary Approval, Plaintiffs
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shall request that the Court approve the Settlement Class Notices. The Court will
ultimately determine and approve the content and form of the Settlement Class Notices
to be distributed to Settlement Class Members.

7KH 3DUWLHV IXUWKHU DJUHH WKDW LQ 30ODLQWLIIVY PR
Plaintiffs will request that the Court enter the following schedule governing the Settlement:

Event Days after Entry of
Preliminary Approval Order

Notice Complete 70 Days

Filing of Motion for Class Representative Service 70 Days

Awards and Fee & Expense Application

Opt-Out Deadline 130 Days
Objection Deadline 130 Days
Filing of Motion for Final Approval 170 Days
Proposed Final Approval Hearing 200 Days (or when

convenient for the Court)

4.2 Final Approval. 3SODLQWLIIV ZLOO VXEPLW IRU WKH &RX
the deadline set by the Court, a proposed Final Approval Order. The motion for Final
Approval of this Settlement shall include a request that the Court enter the Final Approval
Order and, if the Court grants Final Approval of the Settlement and incorporates the
Agreement into the final judgment, that the Court dismiss the California Action with
SUHMXGLFH VXEMHFW WR WKH &R nibefte AdRe@méntQ XLQJ MXULV

@) In the event that the Court does not enter the Final Approval
Order in materially the same form as what the Parties propose, Target has the right to
terminate this Agreement and the Settlement and will have no further obligations under
the Agreement unless Target waives in writing its right to terminate the Agreement due
to any material changes or deviations from the form of the Final Approval Order.
Notwithstanding the foregoing, changes to the legal reasoning or analysis in the Final
$SSURYDO 2UGHU WKDW GRHV QRW DIIHFW WKH VXEVWDQFH
of the releases given, or any other obligations of the Parties in this Agreement, shall not
be considered material changes or deviations permitting Target to terminate this
Agreement.

(b) In the event that the Effective Date does not come to pass,
the Final Approval Order is vacated or reversed or the Settlement does not become final
and binding, the Parties agree that the Court shall vacate any dismissal with prejudice.
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4.3  Effect of Disapproval. If the Settlement does not receive Final
Approval or the Effective Date does not come to pass, Target shall have the right to
terminate this Agreement and the Settlement and will have no further obligations under
the Agreement unless Target waives in writing its right to terminate the Agreement under
this section. In addition, the Parties agree that if this Agreement becomes null and void,
Target shall not be prejudiced in any way from opposing class certification in the Actions,
and Plaintiffs and the Settlement Class members shall not use anything in this
Agreement, in any terms sheet, or in the Preliminary Approval Order or Final Approval
Order to support a motion for class certification or as evidence of any wrongdoing by
Target. No Party shall be deemed to have waived any claims, objections, rights or
defenses, or legal arguments or positions, including but not limited to, claims or objections
to class certification, or claims or defenses on the merits. Additionally, the amended
complaint required by Section 2.3 shall be void, and the First Amended Complaint shall
be the operative complaint in the California Action. Each Party reserves the right to
prosecute or defend the Actions in the event that this Agreement does not become final
and binding.

4.4  Termination Based on Percentage of Opt-Outs. Target shall
have the right to terminate the Settlement by serving on Class Counsel and filing with the
Court a notice of termination within 15 days of the Opt-Out Deadline, if the number of
persons in the Settlement Class who timely request exclusion from the Settlement Class
equals or exceeds 2.5% of the Settlement Class.

Section 5. General Provisions

5.1 Cooperation. The Parties agree that they will cooperate in
good faith to effectuate and implement the terms and conditions of this Settlement.

5.2  Extensions of Time. Unless otherwise ordered by the Court,
the Parties may jointly agree to reasonable extensions of time to carry out any of the
provisions of this Agreement.

5.3  Judicial Enforcement. If the Court enters the Final Approval
Order, then the Court shall have continuing authority and jurisdiction to enforce this
Agreement. The Parties shall have the authority to seek enforcement of this Agreement
and any of its aspects, terms, or provisions under any appropriate mechanism, including
contempt proceedings. The Parties will confer in good faith prior to seeking judicial
enforcement of this Agreement.

5.4  Effect of Prior Agreements. This Agreement constitutes the
entire agreement and understanding of the Parties with respect to the Settlement of the
Actions, contains the final and complete terms of the Settlement of the Actions and
supersedes all prior agreements between the Parties regarding Settlement of the Actions.
The Parties agree that there are no representations, understandings, or agreements
relating to the Settlement of the Actions other than as set forth in this Agreement. Each
Party acknowledges that it has not executed this Agreement in reliance upon any
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promise, statement, representation, or warranty, written or verbal, not expressly
contained herein.

5.5 No Drafting Presumption. All Parties hereto have participated,
through their counsel, in the drafting of this Agreement, and this Agreement shall not be
construed more strictly against any one Party than the other Parties. Whenever possible,
each term of this Agreement shall be interpreted in such a manner as to be valid and
enforceable. Headings are for the convenience of the Parties only and are not intended
to create substantive rights or obligations.

5.6  Notices. All notices to the Parties or counsel for the Parties
required or desired to be given under this Agreement shall be in writing and sent by
overnight mail as follows:

To Plaintiffs and the Settlement Class:

Jeff Ostrow

KOPELOWITZ OSTROW
FERGUSON WEISELBERG GILBERT
1 West Las Olas Blvd.

Suite 500

Fort Lauderdale, FL 33301

Jeffrey D. Kaliel

KALIEL PLLC

1875 Connecticut Avenue NW
10th Floor

Washington, DC 20009

Hassan Zavareei

TYCKO & ZAVAREEI LLP
1828 L Street, NW

Suite 1000

Washington, DC 20036

To Target:

James McGuire, Esq.
MORRISON & FOERSTER LLP
425 Market St.

San Francisco, CA 94105

5.7  Modifications. No modifications to this Agreement may be
made without written agreement of all Parties and Court approval.

5.8  No Third-Party Beneficiaries. This Agreement shall not inure
to the benefit of any third party.
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5.9 Execution in Counterparts. This Agreement may be executed
in counterparts. Each signed counterpart together with the others shall constitute the full
Agreement. Each signatory warrants that the signer has authority to bind his/her party.

5.10 CAFA. The Administrator shall timely send the notices
required by 28 U.S.C. § 1715 within 10 days after Plaintiffs file the motion seeking
Preliminary Approval of the Settlement.

5.11 Deadlines. If any of the dates or deadlines specified herein
falls on a weekend or legal holiday, the applicable date or deadline shall fall on the next
business day.

5.12 Governing Law. This Agreement shall be construed in
accordance with, and be governed by, the laws of the State of California, without regard
to the principles thereof regarding choice of law.
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